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IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF CALI FORNI A

BANK OF AMERI CA, et al., No. C-99-4817-VRW
Plaintiffs, ORDER
V.
CITY AND COUNTY OF SAN FRANCI SCO,

et al.,

Def endant s.

Unlteéo%%algﬂmcﬁahl}apvenber 15, 1999, the court held a hearing on
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plaintiffs’ nmotion to enjoin two nunicipal ordi nances regul ating
ATM fees. The court ruled that the ordinances were |ikely
preenpted by federal law as to the national bank plaintiffs and the
provi sions applicable to state chartered banks non-severabl e and
thus also invalid; the court concluded that the standards for a
prelimnary injunction had been satisfied. The court explained its
ruling on the record in open court and enjoined defendants from
enforcing the disputed ordinances, but required plaintiffs to
escrow any fees whose coll ection would otherw se violate the

ordi nances pending the outconme of the litigation, and to post a
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$50, 000 bond.

The parties now di spute the proper terns of such an
injunction. This order resolves that dispute.

San Francisco’s ordi nance has not yet becone effective.
To enact an ordi nance adopted through voter initiative, such as the
San Franci sco ordi nance, the board of supervisors nust certify the
results of the election after receiving the vote count fromthe
City's election departnment. San Francisco argues that the court
| acks the power to order the board of supervisors to refrain from
such certification, contending that this is a |legislative function
not subject to judicial intervention. San Francisco is incorrect.

At oral argunent on Novenber 15, 1999, San Francisco's
counsel conceded that certification of the election results was a
mnisterial act, rather than an exercise of |egislative discretion
by the supervisors. Mrre inportantly, suspending the effectiveness
of the ordinance is the only practical nmeans of preventing San
Franci sco frominpl enenting an enactnent |ikely preenpted by
federal law. Furthernore, San Francisco and its citizens are anply
protected by the escrow provisions of the court's injunction. In
the event the court's reading of federal |aw proves to be
erroneous, citizens can apply for and receive refunds of any ATM
fee obtained by plaintiffs during the pendency of this litigation
in violation of the ordinance.

As the court is well within its jurisdiction to prevent
an intrusion by the cities into an area subject to federal
preenption, it is appropriate to direct that San Francisco and al
rel ated defendants refrain fromenrolling, making effective or

ot herw se inplenenting the chall enged ordi nance. The court is
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within its power to enjoin the board of supervisors and the other
San Franci sco defendants fromtaking such an action.

Santa Mnica' s ordi nance becane effective on Novenber 11,
1999. Plaintiffs argue that for the injunction to have any
nmeani ng, it nmust protect them against the possibility of citizen
suits which are provided for under the ordi nance. Santa Mbonica
clainms that the court does not have the power to enjoin citizen ATM
users, or to force the Santa Monica city council to revoke the
ordi nance. To be sure, the court cannot enjoin individuals who are
not before it. The court disagrees, however, that it |acks
authority to prevent inplenentation of the ordinance while the
injunction remains in effect. Tenporary suspension of a likely
unconstitutional ordinance in no way inproperly interferes with the
muni ci pal functions of Santa Mnica.

By its ternms, the Santa Moni ca ordi nance purports to
aut hori ze persons assessed the proscribed ATM fees to seek judicial
relief in the state courts. Hence, enforcenent of the ordinance is
essentially turned over to private parties. Wile the court cannot
enjoin such private parties, none of whomis a party to this
litigation, the court possesses anple authority to prevent Santa
Moni ca from purporting to deputize its citizens and others to
conduct litigation to enforce an invalid enactnent. By insisting
that Santa Moni ca need not abide by federal |aw, Santa Monica goes
too far. Santa Monica's proper avenue is an appell ate chall enge of
t he injunction.

Now, therefore, pending resolution of this action
defendants are, and each of themis, ENJO NED AND SHALL FORTHW TH
CEASE AND DESI ST fromtaking any action to place into effect, nake
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effective, enforce or otherw se inplenment or permt any person to
enforce or inplenment Proposition F, placed before the voters of the
City and County of San Francisco on Novenber 2, 1999, and section
4.32.040 of the Municipal Code of the City of Santa Moni ca adopted
on or about Cctober 12, 1999.

I'T IS SO ORDERED.

VAUGHN R. WALKER
United States District Judge




